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No. 14,018

IN THE

United States Court of Appeals

For the Ninth Circuit

In the Matter of

Lloyd A. Fry Roofing Company,

a corporation,

Petitioner,

vs.

National Labor Relations Board,

Respondent,

PETITION FOR A REHEARING.

To the Honorable William E. Orr, Honorable Homer
T. Bone, and Honorable Walter L. Pope, Circuit

Judges:

Lloyd A. Fry Roofing Company, a corporation, the

petitioner above named, hereby makes petition for a

rehearing of the above cause upon the grounds herein

set forth.

STATEMENT OF THE CASE.

On July 17, 1953, the National Labor Relations

Board, hereinafter referred to as the Board, issued



its decision and order against Petitioner, following

the customary proceedings. The matter before this

Court involved consideration of only two ultimate

findings of the Board:

1. The Board found that Petitioner had violated

the Act by making a unilateral change in working con-

ditions. Upon this finding the Board was upheld by

the Court.

2. The Board found that Petitioner had failed to

confer sufficient authority upon Petitioner's collective

bargaining representative, and thereby violated the

Act. Upon this finding of the Board this Court

expressly found that the failure of the Petitioner to

invest its representative with more authority, when

considered with all other circumstances shown, did

not constitute an unfair labor practice.

Despite the very limited nature of the violation

which the Court has found supported by the record,

the Board presented to this Court a proposed order

and decree which enjoins Petitioner in the broad

and sweeping language of the statute, and places Peti-

tioner in the same position as though it had been

found guilty of a long and studied course of conduct

violating the Act—a condition found to be absent by

the Board, which stated that there was nothing ^^in-

dicative of a predilection to commit other unfair

labor practices in the future." (R. 59.)



I.

THE ORDER IN ITS PRESENT FORM IS NOT SUPPORTED BY
COMPETENT EVIDENCE ON THE RECORD CONSIDERED AS
A WHOLE, AND IS AGAINST LAW AND CONTRARY TO THE
COURT'S FINDINGS.

The only evidence supporting a finding that Peti-

tioner committed an unfair labor practice indicates

that it made a unilateral change in certain working

conditions at a time when a Union was the exclusive

representative of the employees for purposes of col-

lective bargaining. This evidence, however, shows

that there was but a single, isolated change in the

schedule of rest periods. There is no direct evidence

to support a conclusion that the change was made

for the purpose of undermining the Union, or of

affecting the collective bargaining. The change was

made by a superintendent who was not a participant

in the negotiations. It was objected to by the Union

only once—at a meeting on October 10, 1953. Peti-

tioner's representative apologized for the incident and

declared his willingness to investigate and make it a

subject of further negotiations. Although there were

several more meetings, extending over a period of

three months, the Union did not refer to it again. It

had nothing whatsoever to do with the reaching of the

impasse or the initiation of the strike by the Union.

The Board expressly found that there was no pre-

dilection on the part of the Petitioner to commit

future unfair labor practices.

To require Petitioner, in general terms, to bargain

collectively with the Union upon request is therefore

to predicate a decree upon a refusal to negotiate—
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conduct which this Court has already found to be

absent. Despite the take-it-or-leave-it attitude of the

Union and its precipitate action in calling the strike,

and solely upon the basis of the change in working

conditions, which admittedly had nothing to do with

the failure of the negotiations, the decree places Peti-

tioner in precisely the same position as though it

had refused to meet with the Union to negotiate, or

as though it had raised spurious issues or engaged in

dilatory tactics. The present decree and order is

therefore without support in the record considered

as a whole, and is against law and contrary to the

Court's own findings.

By reason of the impasse reached in January, 1953,

without fault on the part of Petitioner, the obligation

of Petitioner to bargain collectively with the Union

upon its request is contingent solely upon the occur-

rence of some change in circumstances. In no way

does it rest upon a refusal to negotiate under Section

8(a)(5); this Court has expressly found that Peti-

tioner did negotiate in good faith with the Union.

Nor does it in any way rest upon the unilateral change

in working conditions; the Board did not so charge

in its complaint, nor is there any such evidence in

the record. In other words, the obligation to resume

negotiations exists solely by reason of the statute,

as it would against any other employer of union-

represented employees, and not upon any conduct of

Petitioner.

The decree and order should be confined to the

single issue of the unilateral change in working con-



ditions, the substance of which is indicated in the final

paragraph of the notice which Petitioner is directed

to post: ''We will not by unilaterally changing work-

ing conditions, or in any like or related manner, inter-

fere with, restrain, or coerce our employees in the

exercise of the right to self-organization", . . . and so

forth.

11.

THE DECREE AND ORDER SHOULD BE LIMITED TO UNILAT-
ERAL CHANGES IN WORKING CONDITIONS, AND LIKE OR
RELATED CONDUCT.

Section 8(a)(5) of the Act imposes upon an em-

ployer the duty to bargain collectively with the repre-

sentatives of his employees. The obvious example

of a violation of this provision, of course, is the case

where the employer flatly refuses to meet with the

Union, or by dilatory or obstructive tactics makes

effective meetings impossible. No such conduct is

involved in the instant case. The Board has found

that many other types of conduct, which usually are

wholly unrelated, also violate this section. For ex-

ample, the following acts are held to constitute a

refusal to bargain in good faith: by-passing the duly

authorized representatives of the Union (Valley

Broadcasting Co., 87 N.L.R.B., 1144) ; imposing illegal

or improper conditions upon the Union as a condition

of bargaining (Pauls Valley Milling Co., 82 N.L.R.B.

1266) ; insistence upon illegal conditions (American

Radio Association, 82 N.L.R.B., 1344) ; and a refusal

to furnish certain information to the Union (Electric



Auto-Lite Co., 89 N.L.R.B., 1192). The only incident

found to violate the Act in this case, however, is a

single unilateral change in working conditions, which

has no connection with these other forms of prohibited

conduct. Under such circumstances, therefore, it is

no more proper to make a blanket order enjoining

any act which would be a refusal to bargain in good

faith than it would be to make a blanket order under

Section 8(a)(1) of the Act which (under the former

Act) was set aside by the Court in N.L.R.B. v. Ex-

press Publishing Company, 312 U.S. 427, 85 L.ed. 930.

The Court there said:

"Congress has itself afforded a guide pointing

to the appropriate limits of the order which the

Board is to make in restraining unfair labor prac-

tices. By its definition and classification of un-

fair labor practices in the statute it has shown

that they are not always so similar or related

that the commission of one necessarily merits or

rightly admits of an order restraining all."

312 U.S. at 434, 85 L.ed at 936.

"In the light of these provisions we think that

congress did not contemplate that the courts

should, by contempt proceedings, try alleged

violations of the National Labor Relations Act

not in controversy and not found by the Board

and which are not similar or fairly related to the

unfair labor practice which the Board has found.

A Federal court has broad power to restrain

acts which are of the same type or class as un-

lawful acts which the court has found to have

been committed or whose commission in the fu-

ture, unless enjoined, may fairly be anticipated



from the defendant's conduct in the past. But
the mere fact that a court has found that a de-

fendant has committed an act in violation of a

statute does not justify an injunction broadly to

obey the statute and thus subject the defendant

to contempt proceedings if he shall at any time

in the future commit some new violation unlike

and imrelated to that with which he was origi-

nally charged. This Court will strike from an in-

junction decree restraints upon the commission

of unlawful acts which are thus dissociated from
those which a defendant has committed. '

'

312 U.S. at 435-36, 85 L.ed. at 936-37.

"The breadth of the order, like the injunction

of a court, must depend upon the circumstances

of each case, the purpose being to prevent viola-

tions, the threat of which in the future is indi-

cated because of their similarity or relation to

those unlawful acts which the Board has found

to have been committed by the employer in the

past.^'

312 U.S. at 436-37, 85 L.ed. at 937.

For comparable reasons the Court of Appeals for

the Seventh Circuit, in Aluminum Ore Company v.

N.L.R.B., 131 F. 2d 485, 147 A.L.R. 1, at p. 6, refused

to enter an order of the same scope as that entered

here. Said the Court:

'^We are not satisfied, however, with the order.

We have seen how narrow was the issue presented

to the Board, yet that body directed petitioner

to cease and desist from refusing to bargain and

then added 'And from engaging in any like or

related acts or conduct interfering with, restrain-

ing, or coercing its employees in the exercise of
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the right to self-organization, to form, join, or

assist labor organization, to bargain collectively

through representatives of their own choosing,

and to engage in concerted activities for the pur-

pose of collective bargaining or other mutual aid

or protection, as guaranteed in Section 7 of the

Act.'

The complaint was specific,—employment of

unilateral action, and refusal to divulge wage his-

tory. No 'like or related acts' were complained

of. Indeed, the relationship between the employer

and employee was friendly; each evidently

thought the conduct of the other beyond reproach

in all save this specific particular. Petitioner

was endeavoring to comply with the act; it was

wrong in its conception of its duty. Where it

appears, as here, that the acts complained of were

not malicious but inspired by a mistaken idea

upon the part of employer as to what it should

or might do in order to comply with the spirit

of the act and there was an absolute absence of

evidence of any probability or tendency to com-

mit 'like' offenses or of inclination to do other

than to endeavor to abide by the act, we think

the Board wholly unjustified in entering an in-

junction against things imthought of, imheard of

and unsuggested. This we think is in accord

with the announcement of the Supreme Court."

To the same effect is N.L.R.B. v. Armour & Co.,

(C.C.-IO) 154 F. 2d 570, 169 A.L.R. 421 at pp. 433-34,

and Hughes Tool Co. v. N.L.E.B., (C.C.-5) 147 P.

2d 69, 158 A.L.R. 1165 at p. 1173 ; see also N.L.R.B. v.

Reed & Prince Mfg. Co., 196 F. 2d 755, 21 Labor

Cases H 66,828.



Upon the authority of these cases, if the record

in this case is to support any remedial order it should

in substance be confined to the enjoining of unilateral

changes in working conditions, and any like or related

acts which would constitute unfair labor practices

under Section 8(a)(5).

CONCLUSION.

The decree and order places Petitioner in exactly

the same position, for all practical purposes, as

though it had been found guilty of an outright refusal

to meet and negotiate with the Union, and as though

this Court has found from the evidence an implica-

tion that such illegal conduct would be continued,

despite the fact that the Court's express findings

were to the contrary. Petitioner finds itself in as dif-

ficult a position as though the Board had successfully

found against it on all issues raised by the complaint.

Henceforth, however remote and unrelated to uni-

lateral changes in working conditions the conduct of

Petitioner may be, if it is considered by the Board

as a refusal to bargain in good faith it will subject

Petitioner unjustifiably to the indignities of a con-

tempt proceeding. Every inability of Petitioner to

yield to Union demands, every resolution of employee

grievances, every management decision which affects

employment conditions, v^ill be weighed by Petitioner

under the compulsions implicit in a rule to show

cause. On the sole basis of a unilateral act which

admittedly had nothing to do with termination of
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negotiations, Petitioner is placed in the position of an

employer who has been guilty of a wilful refusal to

negotiate—and this, with a Union whose precipitate

behaviour resulted in the termination of the bargain-

ing! This Court sits as a Court of equity, and it

should not place Petitioner in a position of such mani-

fest unfairness. j

Petitioner will yield to this Court's determination

that it shall stand enjoined from further imilateral

changes in working conditions, and having yielded,

we will accept the sanctions of the contempt process

that may apply to such changes in the future. Peti-

tioner has every intention of living up to all of its

obligations under Section 8(a)(5) of the Act. But

with the extremely narrow basis upon which that

portion of the decree rests—the isolated character of

the act, the circumstances under which it occurred,

and the finding that there is no predilection to future

violations of the Act—Petitioner should not be re-

quired to perform all the rest of its statutory obliga-

tions in the ever-present shadow of contempt proceed-

ings. As to action other than changes in working con-

ditions the Petitioner should be in the same position

as every other employer, with the Board rather than

the Court to be the initial trier of the fact in measur-

ing the legality of its conduct. And by covering "like

or related conduct" along with the prohibition against

unilateral changes in working conditions the Board

will be able to invoke the aid of this Court to the

fullest extent justified by the record, without in any

way jeopardizing the Union.
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For the reasons stated we therefore urge that this

petition for rehearing be granted and that the decree

and order heretofore entered in this cause be modified

so that Petitioner is enjoined only from making

further unilateral changes in working conditions, and

in any like or related manner interfering with rights

of the employees.

Dated, Oakland, California,

February 7, 1955.

Respectfully submitted.

Roth & Bahrs,

St. Sure, Moore & Corbett,

Attorneys for Petitioner.
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Certificate of Counsel.

The undersigned counsel for Petitioner in the fore-

going matter hereby certifies that in his judgment

this Petition for a Rehearing is well founded and

that it is not interposed for delay.

Dated, Oakland, California,

February 7, 1955.

Roth & Bahrs,

St. Suee, Moore & Corbett,

By Edward H. Moore,

Attorneys for Petitioner.


